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STATEMENT OF THE CASE
Nature Of The Case
Dean Wesley Padgett appeals from his conviction for battery on a law enforcement
officer. On appeal he claims fundamental error in jury instructions that he specifically
declared no objection to before the trial court.

Statement Of The Facts And Course Of The Proceedings
The state charged Padgett with felony battery on a law enforcement officer and
misdemeanors for destruction of evidence, battery, and resisting or obstructing officers.
(R., pp. 197-98.) The matter proceeded to jury trial. (R., pp. 200-12.)
The evidence showed that Padgett was involved in an altercation in a parking lot.
(Tr., p. 125, L. 12 – p. 129, L. 2; p. 154, L. 8 – p. 157, L. 7.) When officers responded to
the scene Padgett got in a car and refused to obey commands to keep his hands visible.
(Tr., p. 130, L. 15 – p. 133, L. 20; p. 157, L. 24 – p. 158, L. 12; p. 166, L. 22 – p. 172, L.
7; State’s Exhibit 1.) Padgett then ate a baggie containing a white crystalline substance.
(Tr., p. 133, L. 21 – p. 135, L. 6; p. 172, Ls. 14-21; p. 173, L. 11 – p. 174, L. 8; State’s
Exhibit 2.) Padgett resisted officers’ attempts to get him out of the car, including by
slapping at an officer’s hands and arms and punching him in the chest. (Tr., p. 135, L. 7 –
p. 136, L. 19; p. 174, L. 9 – p. 179, L. 9; State’s Exhibits 1, 2.) Officers removed Padgett
from the car and were trying to arrest him as he continued to fight them. (Tr., p. 137, L.
11 – p. 138, L. 6; p. 179, L. 10 – p. 181, L. 9; State’s Exhibits 1, 2.) The officer Padgett
struck suffered minor injuries to his hands and forearm. (Tr., p. 183, L. 17 – p. 184, L. 17;
State’s Exhibits 3, 4.)
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At the jury instruction conference the court proposed giving the following elements
instruction regarding the charge of battery on a law enforcement officer:
INSTRUCTION NO. 13
In order for the defendant to be guilty of Battery on a Law Enforcement
Officer in Count I, the state must prove each of the following:
1. On or about January 12, 2016,
2. in the state of Idaho
3. the defendant Dean Padgett committed a battery
4. upon Steve Butler
5. by willfully and unlawfully using force and or violence upon
Steve Butler, and
6. at the time of the offense, Steve Butler was a Boise Police Officer,
and
7. the defendant knew or had reason to know Steve Butler was a
Boise Police Officer.
If any of the above has not been proven beyond a reasonable doubt, you
must find the defendant not guilty. If each of the above has been proven
beyond a reasonable doubt, then you must find the defendant guilty.
(R., p. 226; see also Tr., p. 234, Ls. 9-11.) Padgett’s counsel stated he had no objection to
this instruction. (Tr., p. 234, Ls. 12-14.)
The court then pointed out that at the bottom of the page “is the instruction on
battery” and asked if there were any objections. (Tr., p. 234, Ls. 15-17; see also R., pp.
226-27.) Padgett’s counsel stated he had no objection, but requested a lesser included
offense instruction on fighting, which the district court granted. (Tr., p. 234, L. 19 – p.
235, L. 13; see also R., p. 227.)
The jury found Padgett guilty of battery on a law enforcement officer, guilty of
destruction of evidence, guilty of the included offense of fighting, and guilty of resisting
or obstructing. (R., p. 235.) The district court sentenced Padgett to five years with two
years determinate for the felony and concurrent jail time for the misdemeanors and entered
judgment. (R., pp. 238-41.) Padgett filed a timely notice of appeal. (R., pp. 245-47.)
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ISSUE
Padgett states the issue on appeal as:
1.

Did the jury instructions, which omitted an element of the offense
and allowed the jury to find Mr. Padgett guilty of a felony for
unlawful touching, violate Mr. Padgett’s right to due process and
affect his substantial rights?

(Appellant’s brief, p. 5.)
The state rephrases the issue as:
Is Padgett’s claim of error barred by the doctrine of invited error? Alternatively, is
his claim not reviewable on appeal? Finally, if reviewable for fundamental error, has
Padgett failed to show clear or prejudicial error?
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ARGUMENT
Padgett’s Claim Of Error Is Barred By The Doctrine Of Invited Error
A.

Introduction
Padgett asserts a claim of fundamental error, contending the elements instruction

on the charge of battery on a law enforcement officer was flawed because it did not require
a finding that the law enforcement victim was engaged in the performance of his duties and
allowed a conviction for mere touching. (Appellant’s brief, pp. 5-11.) This issue is barred
by the doctrine of invited error because at trial Padgett specifically stated he had no
objection to the instruction. In addition, because of the specific statement that Padgett had
no objection to the instruction, this issue may not be addressed under the applicable rules
of procedure.

Finally, even if not procedurally barred Padgett has failed to show

fundamental error on appeal because his waiver below precludes a claim of an unwaived
constitutional right, because the error is not clear in the sense that the record does not
disprove a tactical waiver, and because Padgett has shown no prejudice.

B.

Padgett’s Claims Are Barred By The Invited Error Doctrine
“The doctrine of invited error applies to estop a party from asserting an error when

his or her own conduct induces the commission of the error.” State v. Norton, 151 Idaho
176, 187, 254 P.3d 77, 88 (Ct. App. 2011) (citing State v. Atkinson, 124 Idaho 816, 819,
864 P.2d 654, 657 (Ct. App. 1993)). The purpose of the invited error doctrine is to prevent
a party who “caused or played an important role in prompting a trial court” to take a
particular action from “later challenging that decision on appeal.” State v. Blake, 133 Idaho
237, 240, 985 P.2d 117, 120 (1999). “One may not complain of errors one has consented
to or acquiesced in.” Norton, 151 Idaho at 187, 254 P.3d at 88 (citing State v. Caudill, 109
4

Idaho 222, 226, 706 P.2d 456, 460 (1985); State v. Lee, 131 Idaho 600, 605, 961 P.2d 1203,
1208 (Ct. App. 1998)).
The record shows that Padgett specifically told the district court he had no objection
to the instructions he challenges on appeal. (Tr., p. 234, L. 9 – p. 235, L. 7.) Because
Padgett specifically waived his possible objections to the instructions, his appellate claims
of error in those instructions are barred by the doctrine of invited error.

C.

Padgett’s Claims Are Procedurally Barred
The applicable rules provide that “[n]o party may assign as error the giving of or

failure to give an instruction unless the party objects to the action before the jury retires to
consider its verdict.” I.C.R. 30(b)(4). This rule requires that defense counsel object to the
instruction “during the jury instruction conference” and to “state distinctly the grounds of
the objection.” State v. Hall, 161 Idaho 413, 422, 387 P.3d 81, 90 (2016). 1 Because
defense counsel specifically stated he had no objection, the assignment of error in the
giving of the instructions raised on appeal is procedurally barred.

D.

Padgett Has Shown No Fundamental Error
Even if not barred by the invited error doctrine or I.C.R. 34(b)(4), Padgett has failed

to show fundamental error. An appellate court will reverse an unobjected-to error only
when the defendant establishes the alleged error: (1) violates one or more of the defendant’s
unwaived constitutional rights; (2) is clear or obvious without the need for reference to any

1

The Court in Hall did, after applying I.C.R. 30(b)(4), review the lack of an instruction for
fundamental error. 161 Idaho at 422, 387 P.3d at 90. The state submits that where, as here,
the issue is not failure to request an instruction but rather the affirmative waiver of
objections in the course of a jury instruction conference the alleged error is unreviewable.
To hold otherwise is to render I.C.R. 30(b)(4) a nullity.
5

additional information not contained in the appellate record; and (3) affected the outcome
of the trial proceedings. State v. Perry, 150 Idaho 209, 226, 245 P.3d 961, 978 (2010).
The first prong of the test is not met here because Padgett is not claiming a violation
of unwaived rights. By stating he had no objection to the instructions challenged on appeal,
Padgett specifically waived any claim of alleged errors in the instructions.
The second prong is not met here because the error is not clear. To meet this prong,
Padgett must show that the error is “clear or obvious, without the need for any additional
information not contained in the appellate record, including information as to whether the
failure to object was a tactical.” Perry, 150 Idaho at 226, 245 P.3d at 978 (emphasis added).
Here counsel elected to affirmatively waive any objection to the instructions, a facially
tactical decision. See Grove v. State, 161 Idaho 840, 851, 392 P.3d 18, 29 (Ct. App. 2017)
(whether to object is a tactical decision). If Padgett has a claim that counsel’s decision was
not tactical or otherwise deficient performance, the place to assert such a claim is in postconviction. Because counsel affirmatively waived any objections, Padgett has failed to
show clear error.
Padgett has also shown no prejudice. The instruction specifically required a finding
that Padgett used “force or violence” upon the officer. (R., p. 226.) In addition, the
evidence that Padgett used force and violence on the officer while he was engaged in
official duties was overwhelming. (Tr., p. 125, L. 12 – p. 129, L. 2; p. 130, L. 15 – p. 136,
L. 19; p. 154, L. 8 – p. 157, L. 7; p. 157, L. 24 – p. 158, L. 12; p. 166, L. 22 – p. 172, L.
21; p. 173, L. 11 – p. 179, L. 9; p. 183, L. 17 – p. 184, L. 17; State’s Exhibits 1-4.) Padgett’s
claim of prejudice is based on self-defense against unreasonable force (Appellant’s brief,
pp. 9-11), a defense not only not raised at trial, but one specifically rejected at trial (Tr., p.
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270, L. 9 – p. 272, L. 16). Finally, the jury specifically found the officers were engaged in
their official duties in relation to the resist or obstruct count. (R., pp. 229, 235.) Padgett
has failed to show any of the three elements of fundamental error.
Padgett’s claim is barred by the invited error doctrine. It is also barred by I.C.R.
30(b)(4). Even if his claim were reviewable for fundamental error on appeal, Padgett has
failed to show any element of a viable fundamental error claim. The defense’s specific
waiver of an objection at trial shows the claim does not involve an unwaived constitutional
right. Trial counsel’s specific waiver of any objection also makes it impossible to find it
clear on the record that the lack of an objection was not tactical. Finally, Padgett’s claim
of prejudice fails because it is based on a defense never asserted below, which is in fact
directly contrary to the defense asserted below, and is contrary to overwhelming evidence.

CONCLUSION
The state respectfully requests this Court to affirm Padgett’s judgment of
conviction.
DATED this 5th day of March, 2018.

/s/ Kenneth K. Jorgensen________________
KENNETH K. JORGENSEN
Deputy Attorney General
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY that I have this 5th day of March, 2018, served a true and
correct copy of the foregoing BRIEF OF RESPONDENT by emailing an electronic copy
to:
ROBYN FYFFE
FYFFE LAW
at the following email addresses: robyn@fyffelaw.com and robynfyffe@icloud.com.

/s/ Kenneth K. Jorgensen________________
KENNETH K. JORGENSEN
Deputy Attorney General
KKJ/dd
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